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PROJECT AGREEMENT 

THIS PROJECT AGREEMENT (the "Project Agreement"), is made as of May 19, 
2022, by and between the GENESEE COUNTY INDUSTRIAL DEVELOPMENT 
AGENCY d/b/a GENESEE COUNTY ECONOMIC DEVELOPMENT CENTER, a public 
benefit corporation of the State of New York, having its offices at 99 MedTech Drive, Suite 106, 
Batavia, New York, 14020 (the "Agency"), and BRICKHOUSE COMMONS, LLC, a New 
York limited liability company, with offices at 13661 Main Street, Akron, New York 14001 (the 
"Company"). 

W I T N E S S E T H: 

WHEREAS, the Agency was created by Chapter 565 of the Laws of 1970 of the State of 
New York pursuant to Title I of Article 18-A of the General Municipal Law of the State of New 
York (collectively, the "Act") as a body corporate and politic and as a public benefit corporation 
of the State of New York (the "State"); and 

WHEREAS, the Company has submitted an application (the "Application") to the 
Agency requesting the Agency's assistance with respect to a certain project (the "Project") 
consisting of: (i) the acquisition by the Agency of a leasehold interest in certain real property 
located at Allegheny Road (Route 77) in the Town of Pembroke, Genesee County, New York 
(the “Land”, being identified as a portion of TMID No. 19.-1-74 (Lot 3), as may be subdivided 
and assigned a new TMID No. and address), (ii) the planning, design, engineering, construction 
and operation of an approximately 14,000 square foot, two-story mixed-use building, consisting 
of (a) approximately 7,000 square feet of retail related space, (b) six (6) residential apartment 
units, (c) a detached, six (6) bay garage, and (d) related site and exterior improvements 
(collectively, the "Improvements"), and (iii) the acquisition by the Company in and around the 
Improvements of certain items of machinery, equipment and other tangible personal property 
(the "Equipment"; and, together with the Land and the Improvements, the "Facility"); and 

WHEREAS, by Resolution adopted on October 7, 2021 (the "Resolution"), the Agency 
authorized the Company to act as its agent for the purposes of undertaking the Project, subject to 
the Company entering into this Project Agreement; and 

WHEREAS, by the Resolution, the Agency approved certain financial assistance for the 
benefit of the Company in connection with the Project consisting of: (a) an exemption from all 
New York State and local sales and use tax for purchases and rentals related to the Project with 
respect to the qualifying personal property included in or incorporated into the Facility or used in 
the acquisition, construction or equipping of the Facility, (b) a partial exemption from any 
mortgage recording tax as permitted by the laws of the State of New York, and (c) a partial 
abatement from real property taxes conferred through a certain tax agreement, between the 
Agency and the Company (the "Tax Agreement") requiring the Company to make payments-in-
lieu-of-taxes for the benefit of each municipality and school district having taxing jurisdiction 
over the Project (collectively, the sales and use tax exemption benefit, the mortgage recording 
tax exemption benefit, and the partial abatement from real property taxes benefit are hereinafter 
referred to as, the "Financial Assistance"); and 
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(viii) The Company agrees that the aggregate amount of Sales Tax 
Exemption realized by the Company and by all Agents of the Company, if any, in 
connection with the Facility shall not exceed in the aggregate the Maximum Sales 
Tax Exemption. 

Section 4.4 Procedures for Appointing Subagents.  If the Company desires to 
seek the appointment of a contractor, a subcontractor or other party to act as the Agency’s
agent, including, but not limited, to the individuals and entities described on Schedule B
attached hereto (a "Subagent") for the purpose of effecting purchases which are eligible for the 
Sales Tax Exemption pursuant to authority of this Project Agreement, it must complete the 
following steps: 

(i) The Company shall have the right to amend Schedule B from time 
to time and shall be solely responsible for maintaining an accurate list of all parties 
acting as agent for the Agency.  The Company's right to appoint Subagents is 
expressly conditioned upon the updating of Schedule B attached hereto, along with, 
for each Subagent, the Company must complete and submit Form ST-60 to the 
Agency, attached hereto as Exhibit B. An Authorized Representative of the Agency 
must sign the Form ST-60 and return the same to the Company.  Following receipt of 
the signed Form ST-60, the Company must file such Form ST-60 within thirty (30) 
days of the date that the Agency appoints a project operator or other person or entity 
to act as a Subagent of the Agency for purposes of extending the Sales Tax 
Exemption to such Subagent. The Company acknowledges and agrees that it shall be 
the Company's sole and exclusive responsibility to file a completed Form ST-60 with 
respect to any Subagent and the failure to timely do so could result in an Event of 
Default and Recapture Event (as hereinafter defined). 

(ii) The Company shall ensure that each Subagent shall observe and 
comply with the terms and conditions of this Project Agreement. 

(iii) Form ST-60 Not an Exemption Certificate.  The Company 
acknowledges that the executed Form ST-60 designating the Company or any 
Subagent as an agent of the Agency shall not serve as a Sales Tax Exemption 
certificate or document.  Neither the Company nor any other Agent may tender a 
copy of the executed Form ST-60 to any person required to collect sales or use tax as 
a basis to make such purchases exempt from tax.  No such person required to collect 
sales or use taxes may accept the executed Form ST-60 in lieu of collecting any tax 
required to be collected.  THE CIVIL AND CRIMINAL PENALTIES FOR MISUSE 
OF A COPY OF FORM ST-60 AS AN EXEMPTION CERTIFICATE OR 
DOCUMENT OR FOR FAILURE TO PAY OR COLLECT TAX SHALL BE AS 
PROVIDED IN LAW.  IN ADDITION, THE USE BY A SUBAGENT, THE 
COMPANY, OR OTHER PERSON OR ENTITY OF SUCH FORM ST-60 AS AN 
EXEMPTION CERTIFICATE OR DOCUMENT SHALL BE DEEMED TO BE, 
UNDER ARTICLES TWENTY EIGHT AND THIRTY SEVEN OF THE NEW 
YORK STATE TAX AND FINANCE LAW (THE "TAX LAW"), THE ISSUANCE 
OF A FALSE OR FRAUDULENT EXEMPTION CERTIFICATE OR DOCUMENT 
WITH THE INTENT TO EVADE TAX. 
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(iv) Form ST-123 Requirement and Form FT-123 Requirement.  As an 
agent of the Agency, the Company agrees that it will, and will cause each Subagent 
to, present to each seller or vendor a completed and signed Form ST-123, attached 
hereto as Exhibit C-1, for each contract, agreement, invoice, bill or purchase order 
entered into by the Company or by any Subagent, as agent for the Agency, for the 
purpose of undertaking the Project.   

As an agent of the Agency, the Company agrees that it will, and will cause each 
Subagent to, present to each seller or vendor a completed and signed Form FT-123, 
attached hereto as Exhibit C-2, for each contract, agreement, invoice, bill or purchase 
order for fuel entered into by the Company or by any Subagent, as agent for the 
Agency, for the purpose of undertaking the Project.   

Form ST-123 and Form FT-123 require that each seller or vendor accepting Form 
ST-123 or Form FT-123 identify the Facility on each bill or invoice for purchases and 
indicate on the bill or invoice that the Agency or Agent or Company, as project 
operator of the Agency, was the purchaser.  For the purposes of indicating who the 
purchaser is, each bill or invoice should state: 

"I, BRICKHOUSE COMMONS, LLC [OR, NAME OF 
SUBAGENT:__________________________], certify that I am a 
duly appointed agent of the GENESEE COUNTY INDUSTRIAL 
DEVELOPMENT AGENCY D/B/A GENESEE COUNTY 
ECONOMIC DEVELOPMENT CENTER and that I am purchasing 
the tangible personal property or services for use in the 
Brickhouse Commons, LLC Project located across from Pembroke 
High School on Allegheny Road (Route 77) in the Town of 
Pembroke, Genesee County, New York, and any lands located in 
Genesee County and occupied by license or easement during 
construction or improved by third parties for the benefit of the 
Project, being IDA OSC Project Number 1801-21-18A".  

For convenience purposes, in the instance where the vendor does not print on each 
invoice the acknowledgment as described in the prior sentence, an "Invoice Rider" (a 
copy of which is attached hereto as Exhibit C-3) can be utilized for record keeping 
purposes.  The Company shall retain copies of all such contracts, agreements, invoices, 
bills and purchase orders for a period of not less than six (6) years from the date thereof.  
For each Subagent, the Form ST-123 or Form FT-123 shall be completed as follows:  (i) 
the "Project information" section of Form ST-123 or Form FT-123, attached hereto as 
Exhibit C-1 and Exhibit C-2 respectively, should be completed using the name and 
address of the Facility as indicated on the Form ST-60 used to appoint the Subagent and; 
(ii) the date that the Subagent was appointed as indicated on the Form ST-60. 

All contracts entered into by the Company and all Subagents thereof as agent for 
the Agency shall include the language contained within Schedule C attached hereto.  
Failure by the Company and/or any Subagent thereof to include such language 
may disqualify the agent status and Sales Tax Exemption derived by virtue of this 
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ARTICLE VII. 
MISCELLANEOUS 

Section 7.1 Hold Harmless Provision.  The Company hereby releases the 
Agency from, agrees that the Agency shall not be liable for, and agrees to indemnify, defend and 
hold the Agency and its executive director, directors, members, officers, employees, agents 
(other than the Company), representatives, successors and assigns harmless from and against, 
any and all (i) liability for loss or damage to property or injury to or death of any and all persons 
that may be occasioned by any cause whatsoever pertaining to the Facility or arising by reason of 
or in connection with the occupation or the use thereof or the presence on, in or about the 
Facility or breach by the Company of this Project Agreement or (ii) liability arising from or 
expense incurred by the Agency's financing, acquiring, constructing, equipping, owning and 
leasing of the Facility, including, without limiting the generality of the foregoing, all causes of 
action and reasonable attorneys' fees and any other expenses incurred in defending any suits or 
actions which may arise as a result of any of the foregoing.  The foregoing indemnities shall 
apply notwithstanding the fault or negligence on the part of the Agency, or any of its respective 
executive director, directors, members, officers, agents or employees and irrespective of the 
breach of a statutory obligation or the application of any rule of comparative or apportioned 
liability, except that such indemnities will not be applicable with respect to willful misconduct or 
gross negligence on the part of the Agency or any other person or entity to be indemnified. 

Section 7.2 This Project Agreement may be executed in any number of 
counterparts each of which shall be deemed an original but which together shall constitute a 
single instrument. 

Section 7.3 All notices, claims and other communications hereunder shall be in 
writing and shall be deemed to be duly given if personally delivered or mailed first class, postage 
prepaid, or by a nationally-recognized overnight courier, addressed as follows:  

To the Agency: Genesee County Industrial Development Agency 
d/b/a Genesee County Economic Development Center  
99 MedTech Drive, Suite 106 
Batavia, New York 14020 
Attn: President/CEO 

With a Copy To: Harris Beach PLLC 
99 Garnsey Road 
Pittsford, New York 14534 
Attn: Russell E. Gaenzle, Esq. 

To the Company: Brickhouse Commons, LLC 
13661 Main Street 
Akron, New York 14001 
Attn: Randy Fancher 

With a Copy To: William C. Moran & Associates, P.C. 
6500 Main Street, Suite 5
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Williamsville, New York 14221 
Attn: Alyssa M. Gross, Esq. 

or at such other address as any party may from time to time furnish to the other party by notice 
given in accordance with the provisions of this Section.  All notices shall be deemed given when 
mailed or personally delivered in the manner provided in this Section. 

Section 7.4 This Project Agreement shall be governed by, and all matters in 
connection herewith shall be construed and enforced in accordance with, the laws of the State of 
New York applicable to agreements executed and to be wholly performed therein and the parties 
hereto hereby agree to submit to the personal jurisdiction of the federal or state courts located in 
Genesee County, New York. 

Section 7.5 The warranties, representations, obligations and covenants of the 
Company under this Project Agreement shall be absolute and unconditional and shall remain in 
full force and effect during the term of this Project Agreement, shall be deemed to have been 
relied upon by the Agency, and shall survive the delivery and termination of this Project 
Agreement to the Agency, regardless of any investigation made by the Agency.  This Project 
Agreement shall survive any termination or expiration of the Leaseback Agreement or the Tax 
Agreement, as described below. 

Section 7.6 The parties are contemplating that unless the Agency and Company 
enter into the Lease Agreement (the "Lease Agreement"), and the related Leaseback Agreement 
(the "Leaseback Agreement"), the Company agrees not to take title to any real property as agent 
for the Agency.  The Agency will provide the Company with a bill of sale (a form of which is 
attached hereto as Exhibit F) which sells, transfers and delivers unto the Company and its 
successors and assigns, all Equipment which were acquired and installed and/or are to be 
acquired and installed by the Company as agent for the Agency pursuant to this Project 
Agreement which Equipment is located or intended to be located within and used exclusively in 
furtherance of the operations of the Facility.

Section 7.7 By executing this Project Agreement, the Company covenants and 
agrees to pay all fees, costs and expenses incurred by the Agency for (a) legal services, 
including, but not limited to, those provided by the Agency's general counsel and 
bond/transaction counsel, (b) other consultants retained by the Agency, if any, in connection with 
the Project; and (c) with respect to the Agency's enforcement of any event of default or failure to 
comply with the terms of this Project Agreement (including reasonable attorneys' fees).  The 
Company further covenants and agrees that the Company is liable for payment to the Agency of 
all charges referred to above, as well as all other actual costs and expenses incurred by the 
Agency in undertaking the Project notwithstanding the occurrence of any of (i) the Company's 
withdrawal, abandonment, cancellation or failure to pursue the Project; (ii) the inability of the 
Agency or the Company to procure the services of one or more financial institutions to provide 
financing for the Project; or (iii) the Company's failure, for whatever reason, to undertake and/or 
successfully complete the Project.
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